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I k a r  Madanie  Secrclary: 

On .lanuai-y 2s. 2003. I-cpi-csentatives o f t l i e  Alliance o f  Local Orgaiiiyatioiis Againsl 
I'l.ccmpLion (".\I .O/\P") mcl Sarah Wliilcscll. intcr i i i i  Lcgnl Advisor to Coinmissioner Adelstein 
111 l l lc aliovc caprioiietl procecdiiig. Atlending [l ie iniceling on bchalt'of ALOAP wcrc: Nicholas 
;Cl~lIci-. .ICK \ Ian Eaio~l. & H o l l y  Saurci.ofMil ler & Van Eaton, Libby Beaty of t l i e  National 
:Issociation ol'TelecolnIiitiuicalions Officers aiitl Advisoi-s, and .)tian Olero or the National 
I L c ~ g i e  oCCities. 

As suminarlzcd ill lhc attached ta lk ing points, thc parties discussed: the inembership of 
. \ I  ,(MI'. i l le economic ramil ical ions or the K'C's tentative concIusio~~s in the above-captioned 
Ipl.c)ccc:'ling: the noin-Title VI  sotit-ccs o f  local franchising authority l o  irequire franchise fees for 
IISU O I ' L I I C  Iptiblic irigli[s-of-\vay to provide cable mode111 servicc; h e  authority of local franchising 
aiiilioinlics tinder Tillc: VI to i-cqtiil-e calilc iiiodcln servicc provitlcrs to colnply \\)it11 local 
L'iisLimcr scrv icc  staiidai-ds; and the implications. IiiniLations and ii ireri in colicerils orthe 
( 'oii i i i i ission's Icntati\ c ckcibion to classifjj cable 111c~dciii sei.cice its it ' I ' i l l e  1 i l i lbr l i iat ion service. 
; I I I~  llot as ii  sei-vice aiicillary lo Titlc II 01- Title I V  services. 111 adtliiion, the parlies discussed: 
Joc;11 i t ~~ t l i o~ - i t y  to bi-o;ldly ciil'oi-ce state constiiiici- protection; gelieritl stale propcr ty law doctrine 



M IL L E R  & VAN EATON. I’.I..L.(’. 

; l i  iL i.cI~ucs to tisc of the ptiblic rights-of-way; authority o f  local ~ovcrnments under federal law, 
\I,IIC la\+ m d  hoiiic I-ulc docti.incs to require compensation and fraiichiscs for use of the public 
i.i!$bof’-\\ ;I) 11) inti-cahlc. ~ ~ o ~ i - ~ c I c c o ~ i i ~ n ~ ~ ~ i i c a ~ i ~ t i s  servicc providers. 

Sincerely, 

MILLER & V A N  EATON, I’.I..L.C. 

BY 
, 

I lo l ly  L. Satircr 

cc  w o  at(ac1iiiients: Sarah Whitesell, Legal Advisor to Commissioner Adelstcin 
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Alliance o f  Local Organizations Against Preemption Members 

AL,OAP i s  supportcd by the Alliance for Community Media (“ACM”), the 
American Public Works Association (“APWA”), the Greater Metropolitan 
7-elccominunications Consortium (“GMTC”) and the Texas Coalition of Cities For Utility 
Issues (“‘ICCFUI”). Thc ACM represents public, educational and government access 
organimtions and users. Many of its members (like members of the organizations which 
comprise ALOAP) are working within local communities to ensure that all community 
members are able to takc advantage of broadband’s promise. APWA’s members include 
thc cngineers and other professionals responsible for designing, building, repairing and 
monitoring municipal streets and other public infrastructure. The CMTC is a consortium 
oi‘ 28 greater inctropolitan Dcnvcr, Colorado communities formed to facilitate regulation 
of tclccommunications issues on behalf of their jurisdictions. TCCFUI is a coalition of 
approximately 1 I O  cities in Texas that have joined together to, among other things, 
advocate their interests in municipal franchising, municipal right-of-way management 
and compensation, municipal public utility infrastructure, and other related issues before 
the Commission, thc Tcxas PIJC, the Texas legislature and other fora. 

ALOAP is also being supported by individual communities and local government 
organizations including Alexandria, VA, Austin, TX, Buffalo Grove, IL, Chandler, AZ, 
Charlotte 6r Mecklenberg Co., NC, Chicago, IL, Chula Vista, CA, Concord, CA, Denver, 
(‘0, Dubuque, IA ,  Evanston, IL, Fairfax County, VA, Forest Park, Greenhills, and 
Springfield Township, OH, Fort Wayne, IN, Fort Worth, TX, the Illinois Association of 
Telccominunications Officers and Advisors, Indianapolis, IN, Irvine, CA, Kansas City, 
MO, Lakc County, IL, -Los Angelcs, CA, the Metropolitan Area Communications 
Commission (“MACC”), representing Washington County, and the Oregon cities of 
Banks, Beaverton, Cornelius, Durham, Forest Grove, Gaston, Hillsboro, King City, Lake 
Oswqo, North Plains, Rivergrove, Tigard, and Tualatin, OR, Minneapolis, MN, 
Minnesota Association of Community Telecommunications Administrators, Miami 
Valley Cablc Authority (OH), Montgomery County, MD, Mt. Hood Cable Commission 
(OR), Nashville, TN, Newport News, VA, Newton, MA, Niles, lL, Northbrook, IL, 
Northern Suburban Cable Commission, MN, Olympia, WA, Piedmont Triad Council of 
Governments representing Alamance County, Caswell County, Davidson County, 
Guilford County, Montgorncry County, Randolph County, Rockingham County and the 
municipalities of Archdale, Ashcboro, Burlington, Eden, Elon, Gibsonville, Haw River, 
High Point, Jamestown, Lexington, Liberty, Madison, Mayodan, Mcbane, Oak Ridge, 
kmiseur, Ratidleinan, Reidsville, Yanceyville, NC, Phoenix, AZ, Plano, TX, Rockville, 
MD, San Antonio, TX, The States of California and Nevada Association of 
Telecommunications Officers and Advisors, Springfield, MO, St. Louis Park, MN, St. 
Paul, MN,  St. Tammany Parish, LA, Tacoma, WA,  Takoma Park, MD, the Texas 
Association of Telecommunications Officers and Advisors, Tucson, AZ, Village of 
Hoffman Estates, lL, Village of Oak Park, IL, Village of Skokie, IL, Vancouver, WA, 
Virginia Beach, VA. ,  the Washington Association of Telecommunications Officers and 
Advisors, and West Allis, Wl. 
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Ioc;il Iatf: ;wtliority, not to prohibit fccs altogether. The goal, going forward, was simply 
lo prcvc i i l  lociililies li.om using Tit le VI Lo impose fccs 011 cahlc opcralors providing non- 
c~ihlc sei-vices \\.hein I'ccs could no1 he imposcd on similarly siluated c~ii i ipcti tors who did 
1101 lpi-ovidc cahlc scl-vice and who had 110 Title V I  cable ti-ancliise. The goal was no1 to 
ad\,anLagc l l ic c:ihlc industry. For example, the legislative hislory expressly contemplates 
tha l  cablc o1mxtoi.s providing telecoinmtinicatiolis services would he subject lo fees as 
pcrniitletl tinclci- Scclion 253(c). Any oll iei. i.csult e f fect ive ly  allows ciihle operators to 
orra ~clccoiiimunications services, for cxaniple, n j i h u l  paying fees paid by i t s  
coiiipcIiLiii.s; :ind allows thc opci-atm to cross-suhsidizc its different lincs of business. 

. 
Tliis i s  Llic only inlei-pretation llnat avoids I-;rising s i y  l ica i i l  constitt~tional issues: 

The langiiage til'llie 1096 Act  is NOT I-cli~oaclivc. Tlic parlies agreed Lo a level o f  
1.1-anchise I'ccs iiiid i n  rctui-11, cities look less in other arcas -- PEG payments and I-Nets 
i l n d  othci- coinpcnsatory bcnelits. To apply i t  rcti.oactivcly would crcalc serious 
t;iI<inSs issues; there i s  cei-tainly no ireason why a local government should he bound 
LO hoiioi- [lie lranchise i f thc  agreed compcnsation is no longer paid. 
1Fo1. pm- 1906 coiitrac~s. the parlies olten agreed precisely to the timing for the 
change i i i  payments, i'ully anticipatins Lhat the issue inisl i t  l i e  litigated. There i s  
:~hso lu tc l y  no ~~ciison lor 11ie industi-y n o t  I O  l i ve  tip to these contracts, particularly in 
Iighl ol. \ \hat the FCC actually ~rt~lcd.  

. 
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ir.e ( ' m p  I). FCC', 474 F.2cl 724 (2d Cir. 1973) ( Section 4(i) does not 
;iuIIiori/c l l ic C~'ommission to regtilaic data [processing scwiccs provided b y  regulated 
cntilics. The court fititid that the Commissioii co~ t ld  I-cgtilalc the ol'fei.ing of data 

iiig SCIP ices by con in ion  c;it-riers hecaLisc o l ' t he  Clotnmissitin's author it)^ nver 
t l ic ~:II~I-I~IS. Ihttl i i l so  l ielt l that the C'ommissioti I i i ts i io Iiiristliction o\rcr d a ~ a  

T// / . r / ( , / .  1'. /,-C'(', 514 IK?d 1354, l ? S S  (D.( ' .  C'it. .  107.5) ( ' - 1  I ] he  Coinmission m u s t  find 
i t s  at th i t - i ly  in i l s  enabling statutes"); / .o / I / , s /~ / / Io  / ' I / />. Scrt>. ('om177 'n 1'. FCC, 476 
I J . 5  ?55 (1086) (slrikinp down Commission r t ~ l c s  governing the depreciation of 
teleplioiic plant that conflicted with stntc regulations) ("To permit an agency to 
expan t i  i t s  Ipo\*er in the face of ii congressional limita[ion on its jurisdiction would be 
to pranl to tlic agency po\ver to override Congress.") / ( I .  at 374-75. - T i l lc  I clocs no[ give l l ie  C'onimissioti iititliority to rcbolve the slate propei-ty law 

ch;lllengcs in  statc COLII'LS. Yon-util ity service pro\,itlers nccd lo obtain the permission ol' 
111~- Iptthljc ;itid p i - i \ a ~ c  properly o\\'~icrs to LISC [lie respccti\:e propct-ty. 

I .oc;il  Co\,cri irnents Have  Author i ty  to Broadly Regulate Cahle Operators and  Cable 
S\ s terns  lliider Ti t le  \'I. 

Loci11 go\,ci-nment I-cgttlatory authoi.ity unclct. Title V I  is  not l imited to regtilation o f  
"cablc. vy\,icc,'' Severid provisions ol"l ' it le VI explicitly pemiit Stales nnd localilies to 
rcgtilate ion-cable services. . 47 1 I . % ( ' .  354l(tl)( I )(State may require i i i th i~ma~ional  tar i f ' lor  intrastate 

cotiiiiitttiicitlioiis set-vices other t ha i i  cable scrvices). 

47 I1.S.C'. $ 542(h) (fees may bc charged foi- tlic provision of cahlc service or other 
coriitiittntc~itiorts scrt'ice v i i i  ii cable systcm by  ;I third party). 

47 I1.S.C $ 544(h)(l  )(i i icil i l ics t.eqttirciiicnls may be cnl'orccd) 

-17 I : .S .c ' .  $ i46(c ) (  I )(I3)(rcncwal may hc tlcnied i l ' t l ic qtiality ofllhc operator's 
service. but withoul regard lo the m i x  or qitality o fcab le  sei-vice 01. other services 
pi.oviLlctl over the system, has been reasonable. Where Congress meant to limit local 
authority over  serviccs or Cacilitics, i t  said so explicitly. its in 47 C1.S.C. 
4 54 I (h ) ( i ) (D) ,  which states a n  LFA "may not require ii cable opcl-alor to provide any 
~clec~~t i i i i i i tn icc i t ions sei-vice or facilities, other Ihan institutional nclworlts, as a 
coiidiLioti or the initial grant o f a  franchise, a li-:inchise t-encwal, or a transfer o f  a 
li-aiiciitse." kci sitcl i  t-cstric[ioii applies \bit11 i.cspcct IO inlhrmation scn'iccs). 
47  I :.S.C'. 9 5 i  I(applyi i i9 Iprivac! pi.o\ i s io t i s  to any sci-\,icc pi-uvi&xt by  cable 
operam-. and providing [hat nothing in the Cable Act prwents a loc;tlily from 
c i i a c t i n ~  co i is is icn l  litws for i l i e  protection o f  subsct-ibcr pri\)acy). 

47  1 l .S . (  ' .  $ 5-54 (lociil govcrnnient oi' locality miry cnlbrce EEO rcqitii-emelits). 

47 I i.S.C'. 4 5.52 (lucality may establish cuslonicr scl.vicc and buildout schedules of 
l l lc c,i/h/c opw'i fo/-:  consumer protcclion laws are protected tIt1Iess "specifically 
pI'CctiipIcd'' by the Cable Act) .  

47 I1.S.C'. 4 542(1)) (al lo\\ ing localilies LO ctifoi-ce pi-opositls Inlade by an operator for 
P()V id i 112 IcasccI :I 
prcigr;tniniing sci-\,ices). 

. 
b 

s 10 the cithlc system to Iprovidc ser\#iccs otlner t]1;111 video 
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sys tem More  spccil ic;i l ly: 

Ihc ('ominision s l i o ~ i l d  no1 and c i~n i i o t  prccluclc Slate and local ;illthorities lion1 reglllating 
c:ihlc ~ i ioc lcn i  service :rml Oicililics in piirt ici i lar w;rys (NPRM 7 0 8 ) .  I .oc;~l auIhority to 
!:xi!lciic cable nivdein service i s  proicctetl b y  Title VI. T i t l e  V I  contains some provisions 
wl i ic l i  prcernpl local aull iority tu rcgii late cable inodcni service, bur expl ic i t ly  and imp l jc i i l y  

l o c a l  ;iiithority over cable I i io i lc r i i  scrvicc in other regards. 
ilie ( ' o i n i n I ss io i i  i ~ i i ~ l i ~ i r i t y  10 obr'ri~ielc the lnc i i l  franchising sclicnic approvetl by  Congress in 
r i l l e  V I .  i\s i ir ipor~antly. [h is  proccctl ing docs ~ioljiist involve "rcgdation," i is  the 
C'oniinissioii IIWS 11i;it tcrni. When loci11 governmcnIs charge tees for use of tlic public rights 
o fw; iy .  o r  fraici i isc iise o l Ihe  pub l ic  r ighis o f 'way ,  they are ac i ing in  a sovereign capacity, 
;inti exercising their r igl i ls ;iu o w i c r s  or lriistces o f  p i ib l ic  properly. Tlie Cominission's r i l l e  1 
;iuthority docs 1101 gibe 1 1  :iutliority 1 0  preempt slatc or local government properly rights, or 
;iiitliorily IO  rcgulate 1lie IISC ofpiihlic r ights-of -way generally. 

No r  docs ~ l i c  ( 'onini i \s ioi i  Ii:ivc any acltliticm;il h i is is l o r  prccrriplins such regulations" 
(NI'KM 11  OX)^ ( ~ i i v c , t i  llie ~ ' ~ ~ i i i n i i ~ s i o i i ' s  cl;issilic;iIion o f  cable inotlein service iis a non- 
caldc. i i o i i~ tc l~co tn i i i t t i i t c i~ i io r i s  x r v i ( c  111cre is no ;idclilional hiiris for preeiiiptJon. 
provisions to \ rhich tlic C'omniission poiills ;IS pv~c r i t i a l  sources o f  prccnipt ive rlulhority 
; i c ~ i i ~ i I l y  prtsrccl Ioc;~l : l i i t l i (wty O W I  c.;ihlc i t imlcn i  scrvicc. 

I l v e n  i l ' l hc  C'oiiiiiiission 0;id hroatl prccniptioii aii1hiirity over  other f o n i i s  of'State arid local 
regii latioii that woiild "limit the Conimission's i ib i l i ly  to achieve i t s  national broadband 
policy. discotiriige i i i ~ c s ~ i i i c n ~  in irtlvnricctl communications facilities. or create an 
i~nprc t l i c~ah le  regul;rtory cnv i ro i in ic i i~ "  (NPKbI 1 OO), i t  sliould not i isc thal authorily to 
prc.rnrpl s l i ce i l k  s ~ a ~ e  laws or local regulations. l x ~ ~ l  goverimienls are pruinot ing Ihe 
tleployincnt o f c a b l c  i i i odc i i i  fncil i l ies i i n d  proinol i i ig  [he development [of broadband 
;ipplicalions l h i i t  \+ill ericoiiriigc LISC o lcab lc  il iodclii fiicililies. 

TIlc C'oniniission's cl;issific;ilion o f  cable motlein service as an iiilerstate infor inal ion serv ice 
(Nl)r<.bl 11 I O ? )  Ici~vcs IUC;II govenimciits lrce, inter ali;i: to require franchises for non-cable 
services lo llic c x t c ~ i ~  h e y  .ire not prohib i ted f'rwn cluing so by stale law; lo require rents for 
list iind occupancy of Ilic pi ibl ic r igh is  o f  way to provide ciible modem service IU the extenl 
that  they ii1.e not proli ihiicd from do ins  s o  by slatc law; and to regolate l l i c  publ ic rights-of- 
way i l l id  ;ipply olhcr rcqiiirc'iiieiits (il'Ii~:il I;IW ( m n i n g  classifications, clc.) Io providers of 
cable motlcrn scr\jtcc. 

'rhc prcivisioti ol 'calde inodcti i service tlocs place stil)stanlial atldition;il burdcns on ptiblic 
riglils-ol'-wny (NPKM 7 102). The cx is t ing fr;inchising process allows loc;~ l i i ies i o  proteci 
I l ieir IiitcrcsIs by reqiiiring atli l i i ion;i l authoriz;iiioiis before lfie public riglits o r w a y  are usctl 
or occupied to providc. i ion-c ; lb le  se rv i ce .  

'I i l le  I docs not give 

,/ 

I he 



~I i t lc V I  does nut prccl i i t lc Ioc;i l  govcrnnicnts f rom imposing :itldiiional rcqii ircinelits on 
L.;iblc n iodci i i  s u v i c c  (Nl'Khl 71 1 0 2 ) ~  

I Iic ( 'omri i ission Icnt;l i ivcly ~ O I I ~ I I I ~ I ~ S  11i:il "T i t le  V I  (Iocs not provide ii basis for ;I loc:~l 
Ir;inchisiiig n i i i l ior i ly  to inipose iiii x ld i t ion; i l  I'riincliise on a ciible operator t h a i  provides 
cablc i i iodc i i i  sciwice" ( N I ' R h l  1 IO?). Thc C'~i i i i~ i i isa ion 's  tcii lativc conclusioii i s  comcc~ ,  
although no1 f<)r [lie rexsons l l ic C'oniniission perhaps imagines. Si;iic law, no i  ' l ' i t le VI,  i s  the 
w i i r c c  ot Ioc;iI l rai ichising ai i t l ior i ly C'onsislent with T i i l e  VI,  local govcrnmenls may  isstic 
lrancliises IO use and occupy publ ic  riglili-01-way lo provide cable scwiccs, and require 
furlher : iu~l ior iva l ions I O  [ise and occiipy' publ ic  r ighis-of-way 10 provide cable modem 
service. 

I l x is l ing  law does a t i i l i o r i x  local i i ies o r  slales io lranchise providers ot inf0rniat ion services 
(Nt'RM 1 102). No cn i i l y  (other l l i i in  perhaps i i n  h u t t i n g  properly owner) can place 
perinanent f i ic i l i l ies i t i  public righls-of.w;iy w i l h o u t  obtaining a stale or  local authorization to 
iise ;ind occupy tlic publ ic  r ig l i ls -of -way.  111 sonic slates, cenain providers inay be excepletl 
l ro in  local h n c h i s i n g  requircmenls (and instead may need to ohlain a si;ltc aulhorizaiion). 
hut in  tnosl c;iscs h c  cxccpiions iirc liiniled t o  common carriers prov id ing Icleplioiie and 
iclcgr;iph services, or spccilictl i i t i l i l ics  ~ v i i l i  ;in ol)l igalion IO provide i i n i h t m ,  universal 
service. 

Niere is no reason lo perinit :I cable  operalor lu avo id  franchise or fee requircincnis lh;ii 
could be applied 10 ;in ei i t i ly  that uses aiid occupies lhe publ ic righis-of-way I O  provide only 
an infonir:iiiori scrvicc ( N P K M  1 I O ? )  

Idoc;il govcmmcnt aciiuns have not delaycd or prcvcnicd the dcploynicnt 01' cublc m o d e m  
services (NPRM 7 104). Cable modem service is  widely deployed, and has  obviously 
prospered iintlcr local govcrnnicnt rcgi i lnr ion 

The NPKM's Icnlat ivc conclusion thal rcvci i i ic from cable tnotlcm scrvicc "\vould not be 
inclucled in tlic calculrrt ion of gross reycniics rroln which  the franchise fee w i l i n g  i s  
dcicr i i i incd" (NPRM 1 105) i s  i i icorrcc i .  ,Atiiong oi l ier things, cable modem service, 21s I h e  
C'oinmission Jcscribes i t ,  i s  a bundle o f  servi 
Cable Act, because i l ic service incl t idcs sonic cablc xrvices, revenurs f r om l l ie  service are 
subjecl  to ii franchise tee under 47  I J.S.C.. 4 54?(b). 

Furthcr. T i t le  VI preserves local ai i thor i ly  IO impose Ices on non-cable services. I t  does not 

ncctl to provide "an indcpcriderit basis" for assessing franchise fees on non-cable services 
provit lcd b y  Il ie cable operator; slate and 10c;il l aw can ( and  in m;my cases cloes) prov ide l l i a l  
authoriry (NPRM 7 105) 

Ihspt i les relaled to fees on cable modem service going r o r w i r d  (lo noi impl icnie a national 

policy, 2nd do not require 3 rrnifonii national response, even assuming cahle modem service 
i s  no1 ;I cablc service (NPKM 1 107). AI IcitsI pre- 1996 franchises are grandfithered, s o  i l la l  
Ihere is n o  qilcslioti franchise Ices can he collec.led o1i cable l,1o&ll1 sewice Llnder (hose 
(imnchiscs. (Iioiiig f i?rwait l .  ; iuihuri ly lo charge ii fcc on c;lble 111odrnI service \yolllcl be ;I 
fl Incl iol i  (~)I 's l i i lc ;ind Ioc: l l  I;I\v. a n d  any dispii lcs :ire [)est rcsvIbeLl by sl i l i t-  c o , l ~ s ,  

which includes cable service. l l i i der  {he 



. . * . . 



modem hcrviccs. I'or al l  ~ l i c s c  rcasoiis, A I  , O A P  urgcs Ihc C'otninissiun lo refrain l'roin any aclion 

Ihal W U L I I ~  all kc^ loca l  aulhorily regarding cablc modem services. 



I. I N ~ 1 ' H O I ) I I C ~ I I O N ~ ~ ~  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

. . . . . . . . . . . . . . . . . .  I A ~ \ l , O A l ' : ~ t i ~ I  I i h  l i i tcrcsls . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

t r ~  Scope ol ' ( 'o i t i i i i c i i is  ;ii it l Suinntary 0 1  P o s i l i o i i ~  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5 

'I l l t l  ('OMh,lISSION I IAS NO IIliASON AND NO A l l  1'1IOI<ITY TO I'RF'EMPT 
L,O('Al, l<LGlJl,;\ I ION O[.'C'Al\l,E P\1OI)F;M SEKVIC'E . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 

Oo i i ig  S o  111 I\ Wtiy 'I 1i;t1 I(csiilts 111 Widcsprc;ttl Ikp luymcn t .  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  0 

1,oc:iI l<cgiil;itioii I l i i s  Not I inpct lei l  (~'ablc h.1otlc.m I k p l o y m c i i l .  . . . . . . . . . . .  0 

>purrctI ci ihle inodciTi t lep loy inc i i t .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 

. .  

II 

A .  l~.oc; t l i l ics Ilia1 !\rc l<egi i la l i i ig C'able M o t l e i n  Serbicc and IFacililics Are  

I 

2 1,iic:tI regiil;ttioit ol  c;tIiIc modem f i ic i l i l ics ;in0 scrvicc I I : IS  

9 , L.oc:il r rg i i l a t ion  i\ cr i t ical  t o  firir t lcployniei i~ v I  
c;iblr i i iodct i i  scrvicc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I6 



2 .  'I IIC Icgisl;itivc h is lory ......... . . . . . . . . . . . . . . . . . .  . . . . . .  ............... ~ . .  .................. ~ . . . . .  45 

~) I l i c  1 ~ x 1  0 1  Ihc A c t  c~inlirins i hn l  a t l t l i~ iona l  fees arc pcmii l tet l .  . . . .  ~ ~ ~~~~~ 46 

4. I h i s  C O I I 5 I I n I C I I O I l  I s  cclmpclled by Section 601. ........................ ~.~ . . . . .  ~ . . .  . 47 
I h s i c  I ' r inciplcs t~I ' ( 'o i ist i t i i I ion; i I  L a w  Kcquire The 
IO I tccogri i /e I . ~ ~ a l  Au l l iu r i t y  To Charge Fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ~ . .  . . . 47 

1~ 

1.1 . 

Sl;ilc a i d  local aur l ior i ly  t o  regtitalc Ihe use ofptlblic land 
i s  ;in esscnl l i l l  ;Illribtile o f s h t c  sovereignty .................................... ~ ~ 

Slate iiiitl I.ocal Governments are en l i t led to recover !he Tai 

~ 47 

2 
Ii1:llket value o f  slate- and local ly -owned land. ........................ . . . . . . . . . . . . . . .  49 

( 'oi i irr i i \sion l'reemplion of the Right  IO Charge a Fee tor h c  
l l s c  o f  Publ ic Propcrty to Providc Informat ion Services 
W o u l d  I<aise Sig i i i l ic i in l  Issties l l n t le r  the F i f t h  Amcndmcnl. .......... . . . . . .  5 I 

(~c~ i i i i n i ss i on  I ' r cemp~io i i  ( i f '  Sltrlc ;ind Local L a w s  Rctluiring 
('oiiipciis;ilion 1Vr l he  Use of' Publ ic Property to I'rovitle ;in In formal ion 
Service ('(iuld I<aisc Siyiilic;inl ' Icr i lh  Aniendrnenl Issues. ........ . . . .  53 

'1  lie ( 'cr i is t i t i i l ion !here fore requires IIMI l l ic  Cable i\cl be read to pernijt 
1oi;ilitics IO charge traiichixe Ices i f  there i s  a n y  possible retiding of Ihc 
x ta lu l c  iilidcr which such charges would be permissible. .~ . . . . . . . . . . .  ~.~ . . . .  

Jhe Iiilcrnel Tax f,'reetloni Ac l  tlocs not arfcct Ihe r ight  o f  
loc; i l i l ies lo cliargc rent Ibr iisc ~ I ' l l i e  public r ights-of -way,  
and !lit. fees challenged here :ire in  Ihe nature ofrcnts, no t  taxes. . . . . . . . ~ ~ . ~  56 

l h c  Fact ' l 'hal  I\ Service Is  An I n fom la t i on  Service Docs No1 Affect l.ocal 
Aulhor i t y  To Maiiakc Public Rights -o l -Way or To Require Franchiscs ............. 60 

-, ~> 

4. 

S. 

. 54 

6 

I: 

I V .  YI IE <.'OMMISSION Nt-; tI)  N O T  I\SSLRT JIIRISIIIC'TION OVER 
F R A N C ~ I I S E  i:Ei:s r',\ii> ON C'AHLE MODEM SI:KVICE..~ ..... - .................. ~ . . . .  64 

. A Slrmm:iry o f  S c c l i o i i . ~ ~ ~ . ~ ~ .  .................... ~~ ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ~ . . . .  64 

13. Sl;ite 1,;iw Acleqwilcly Resolves Ally Past Paynient lssiies. .............. ~~ . . . . . . . . .  ~ . . .  6 s  

c. I'nst P;iynicnts Wcrc  I . a w f i l l  In  A n y  Case. . . . . . . . . . . . . . . .  , .  .......................... .. . . . .  ~.~~ 66 

EFFLICT 0 1 -  ('L..ASSIFI('A'I~ION O N  P R I V A C Y  A N D  CUSTOMER 
SERVICE ISblJES ..... . .  . .  ~~ , . . . .  . . ...... . . . . . . . , . . . .  . . . .~ ........................................... . . . . . . .  67 

I\, Summary  o f  Scction . . . . . . . .  . . .  . .~ . ~ . . .  .............................................................. ~ . .. 67 

V .  . ,  

11. 1,ocalities I lavc Clear Authorily '1.0 I'roIccI Consumers 
;ind Prolect Privacy. ......... . . . . .  ~ . . . ............ . ..................... 0 7 

v i i  







2 



c o n d u i t  iiiid o lhcr  ~ I ~ I I C I I I ~ ~ S  111;it arc I IS~CI  by both wirc l inc a n d  wirclcss p ro \  iclcrs IO r c d i  t l ic ir  

ciistoincr~. 

I I I  a i l d i t i o i i .  perliiilx iiiorc t11:in nny  othcr level o l  government, local govcrnrncrlls arc 

:ict ivcly c i iga~cc l  in promc!ling economic devcloplncnl. I.ocal governments lliivc a~tt.tnp~etl to 

prcwiotc ccotioinic tlcvcloplncnl hy c i icouraying compclilion i n  cominunications inarkcls. 

Comini i i i i l ies Irnvc, for cxaniplc'. huilt "contl i i i l  f iecways" in conjiinction w i l h  piihlic w o r k s  

pro,jccrs iii ordcr to make i t  cxsicr lor compcl i tors lo enter [he mirkcl, tlevclopecl local networks 

in c o n j ~ ~ n c ~ i o ~ i  \ c i t h  pr ivalc indt i \ l ry 10 promolc  facil i t ies-hasetl compelit ion, and devised public 

rights-ol-way pol icies h i t  prolc'ct vi ta l  infr;islriictiire, u l i i l c  n iak i i ig  i t  easier IOr coinpmies Io 

cntcr tlic market. .I 

t:conomic clcvrlopinenl is i o (  j us t  a l x ) ~ ~  placing I i a r d w x c  i n  the groiind, however 

C'onsurncrs wi l l  IIOI ~ake advan~agc  0 1  broadband ui i less broadhand offers beiieticial, real wor ld 

appl ic ; i~ inns.~ A1,OAt' incnihci~s arc developing and promoling ;~pplic;rlions Ilia1 take ;iclvanlagr 

of llie proii i isc o l ' b r o ~ ~ ~ l l ~ ~ ~ ~ i d  rhrougli :I variety of ~ n i l ~ a t i v e s ,  including distance 1c;irning 

ini1i;iIivcs. and in i~ i ; i t i vcs  ilcsipctl to makc Iirox1b:iiid iini\,ersally :~v:~il:il~le. 

.. . . 

h t { c c ; ~ ~ ~ \ e  local 
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' I ' l~csc coniiiicnls \vi11 xklrcss lhe i w i c s  raised in the N P R M  a t  11 OX, 90, 101-108 and 

I hc comments ;tIx) ;~ i ld res~  ( i n  Part VI)  ccrtiiiii qticslions raised by the N P R M  a i  

;\llhougIi AI ,OAF' believes tl i i t t  the Coinmission's Declaratory Ruling iti th is 

Scope or  C'oiniiients :tnd Sitrnrnary o f  I'osition 

I I I -  I I 2  

11.1 X 1 - 0 1  

Iprocccdiiig \\;IS \+rims, lo r  ptirpi!ses ol'tlicse coinincnls /\LOA!' w i l l  iissiinic thal cable modcn1 

x r v i c e  is IIOI ;I c;ilde service, and \vi11 d i x w s  provisions of lhe  Cominunicotions Acl in light of' 8 .  

111.11 'r',\llmpllon 

Io i i t ib\vcr thc cliicslions ritisctl by the Commission, one must begin with an 

the ('i~~niiittnic~itioiis A c t  is not gciiernlly Ihc sowcc of  Iranchising or regulatory trullioriy lor 

tiiiiiiicilxililics 0 1  states. I.ong before ~ l ic  (:oititiitiiiications A c t  was ;tdoptcd, \t;iIcs and localities 

11x1 I l~e righi IO tranchise entities \ rho  souglit I O  ttse and occupy public righls-ol-way to provide 

x n i c e s .  e v e n  in1ersl;ilc services. 'The authority lo frmchise (and to charge ices for I I S ~  of Ihc 

public rights of\v;iy) is a Cunclion ofsiaie and local sovereignly, not of ledcrnl largcsse. That is 

lruc \vi l l i  respect 10 the Cable Act and cable hyslcms, 3s Ihe I X t h  Circuit rccogniLcd in Ci/y cy 

I)ci//o~c I' K C ' .  165 J 3 t l  341 (5'"C'ir. 1999) Iiidccd, Ihe Cable Acl generally preserves local 

; i t i t t iwi ly  exccpl i n  Ihose liinitctl instances where local aii11iorily conflicls with an express 

pro\~sitm of lhc  ACI .  47 I J .S .C ' .  4 556. Y I h i s  i!, hardly a surprising result. / \ s i 1  maller 01' 
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l i i i i itcd by ccr l . i i i i  Imvis io i is  oI'IIic ('able A c t .  ;IS cupl;lilicd ill I'ad II, but Ioc;il reg~rlalioll i s  

plainly con l c i i ~p l~~ l c t l  by s c v c i ~ i l  ( 'ah le Act prnvlsions. OIic o f the  ptlrposes of the  1984 Cable 

;Zct \viis 10  csi;ibliali st;intl:irtls "\vIiicIi clari ly the ;~ul l ior i ty of Federa. stale and local 

govcriimcnts to rcgul;itc cable through the lranchisc process." I1.K. Rep. No. 98-934 ;II 23 ,  

rcpr /n /c t /  iti IOX4 I I.S.C:.('.A.N ,1655 at  4600 (19x4). .I he Commission has no ;~utlioriiy to alter 

Ihc balance lhat ('ongress struck 1y preempting rights that the Cable Act presen'es. 

Al,OAl' tlicrclore cnncli i t les: (:I) loc;ilities may require cable operators to obiail, a 

scp;ir;itc tianchisc to use ;ind occupy the pllblic rights-of-way to provide non-cable services (or 

i m y  issiic ii single franchise :rtlilrcssing c;ihlc ;ind non-cable services); (b) localities may charge a 

1i.c i n  tlic n;iture ol ' i i  rent Ii>r iisc m t l  occupancy ol'the public rights-of-way to provide non-cablc 

wrviccs; (c) localities may regiil;ilc l l i c  provision of  non-cable services, albeit subject 10 cedain 

linii l i it ion\ set l w t h  in  tl ic Cable Act .  

1 3 ~ 1  even assuming org i renh  thal the Comniission had aulhority to preempt, lhere would 

Ibe n o  s o u n d  reasnn lbr the Cornni is ion to exercise that authority in this proceeding. I t  i s  quile 

c l e x  that  the cable industry h;i\  thrived undcr local regulalion. and iii particular. i t  i s  quite clcilr 

that 1oc:iI regulation hac resulted iii c:iblc modeni service being the dominant broatlbnnd servicc 

in the I l i i i ted  Stales. Mmy fr;~ncliiscs cuprcssly i i i i t l iori ie the provision ol'cablc iniotlcm service. 

subject to conditions including the payment of 3 franchise lee. 

;inti i s  1701 preventing roll-out ~ i l ~ ~ ~ i h l c  n~oclcni scrvicr ~ franchise lees have been I n i d  by 

coiitractual agreement i n  comimuiiitics tlnoughoui the country since the inception of cable 

motlcnl service. Some communities l i i i be  regulated customer service standards lo r  cable modcni 

II The payment of a l e e  has not 
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prccinpl dcpciitls. ;IS O I I C  cr i l ic ; i I  pi.edicalc. on \vIiciIicr l o c a l  requirements do. i n  I r c ~ ,  deter c;ihle 

nio(1cii i  t lcploy~riciit ;ind tliat i t  (lid not i i i te t i t l  ( lo p;ir;rphr;ise Cornmissiniicr C'opps) to inake 

"hrox l  pniiiouiiccineiits.' \ v i t h o t i t  consitlcriirg tlte I k t s  

(~'oinmission's otwi  tn:intl;rtecl rcpoils to ('ongress. Ihcrc is no good reasnii to preempt any local 

requircincnts. and ini;iny good re;isons not to do so. HuI  setting aside lhcse pvl icy issues. we then 

.dro\v th;i1 Ioc;iI riiithority over cahle inotlcm herb Icch ;ind Licilities is  preserved, and cannot be 

preeniptecl h y  tlic ('ommission. 

I1 We wi l l  show that  based on the 

!\. 1,oc:ilitics 'rIt:it ,\rc Kegiilating C : i l j l e  Modern Service and Facil i t ics ,\re 
Doing So In A Way Th:it  llrrults In Widespre:rd Deployment. 

I~ I . o c . i r l  Ri,giiln/ion Hoc No/ Iinpcvkd ('nhle Modern lkj i lo,yrncwl 

I'lierc i s  110 crcdihle evidence tha l  I ( ~ a 1  govcrn~ncnts have impeded cable modein 

tlcploynienl ~I o (he contrary, the cviilcncc sl iows t l i i i l  cahle modem servicc has prosperd tinder 

Ihe local  hnc l i i s i ng  proccss and local rcgiil;itioii. 

A l , O A P  hclievcs thctt a proper understnnding o l t h r  bets ~ knowing whal i s  happening i n  

K I I  communities all across the coiltitry cvcry tiity ;IS local otiicials try to balance the r n ~ ~ l t i p l e  

iiceck of l l icir constituen~s ~ will help the C'orniiiicsion piit this issue in perspective. The llnited 

St:itcs i s  ;ti1 ciinniious country, and no central nuthorily can adequately deal with the detailed, 

day-lo-tlay problcms lor which we h a v e  ;tlw;iys rclied nn !he strength. vitality and creativity o f  

govcrnmeiit at Ihe local level. We fear that in i ls  dcsirc 10 adtlress one set of concerns, the 

C'ommiss~on wi l l  not only devise tn~needet l  "sol~t~io~rs" to non-existent problems, but will 

Ilnwilttiigly destroy :I sysiein that  has \voiked w l l  to promote the deployment ol ' faci l i t ies whilc 


